Although states have now generally accepted the existence of jus cogens (peremptory) norms in international law, they have provided little guidance on how such norms are to be identified. It is therefore to be welcomed that scholars and judges have been willing to engage with matters of jus cogens identification. As subsidiary sources of international law, scholars and judges are well situated to help with the development of a framework for the identification of jus cogens norms, including a justification for the concept and a method for determining whether or not a particular norm has jus cogens status. However, it is apparent from the recent Belgium v. Senegal case at the International Court of Justice (ICJ) that little advancement in the doctrine of jus cogens identification has occurred since the concept was established through the Vienna Convention of 1969.
1 Even though this was the first time that the ICJ has identified the prohibition of torture as a norm with jus cogens status (albeit a point made in passing), the Court could do no better than to provide a somewhat ambiguous reference to customary law as the justification, and to make reference to a number of international treaties that prohibit torture as a potential indicator of method.
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A key issue that continues to surround the identification of norms with jus cogens status is about which justificatory theory is to be preferred. The most well-known candidates are natural law, public order theory, and customary law. But even if one has a preferred justificatory theory, the question of method still persists. Should a new methodological approach that takes account of the specificities of peremptory norms be developed, or can existing frameworks be harnessed? Or is this an area where the status of the norm, given the values at stake, should be treated as selfevident and identifiable on the basis of intuition?
This paper does not attempt to provide answers to these questions. Rather, it is interested in the related question of why, in spite of considerable scholarly and judicial attention, more progress on the doctrine of jus cogens identification has not been made. The answer to this question has a number of dimensions. In particular, the significance and complexity of the issues at stake and the continued lack of useful guidance from states must be central factors. But it is not unreasonable to think that the way in which the two subsidiary sources relate to each other on this topic could also be significant. Interaction between scholars and judges has the potential to help facilitate the development of doctrine on jus cogens identification, as it is an opportunity for ideas and insights generated in one context to be tested and refined in another. However, just because both groups are increasingly identifying jus cogens norms, it does not mean that they are interacting, or that they are interacting in a way that has the scope to aid progression on matters of doctrine.
By examining how the approaches taken by scholars and international judges to the identification of jus cogens relate, this paper seeks to develop a clearer understanding of why there has not been more progress on the question of justificatory theory and the method for determining whether a norm has jus cogens status.
The paper proceeds with consideration of the value of interaction between scholars and international judges as a means to norm development in international law. This includes reference to how other aspects of the jus cogens concept have been clarified through scholarly and judicial interaction. Subsequently, the contents of scholarly work and judicial output on jus cogens identification are examined. Attention is given to both the practice of interaction and the explanation for its current condition. This leads to an assessment of how jus cogens identification relates to the legitimacy of international judicial bodies, including the implications that emerge from this perspective for the future practice of interaction between scholars and judges. The main argument to be pursued is that scholars have focused on justificatory theory at the expense of methodological considerations and that this has limited the scope for the development of a useful discourse with international judicial bodies on matters of jus cogens identification.
The focus of the paper on international judicial bodies (including quasi-judicial bodies) might seem too narrow, as a range of national judicial bodies have also identified jus cogens norms, 3 and the development of international law will be best achieved when the efforts of domestic and international bodies are co-ordinated. 4 However, analysis is facilitated through the separation of the two levels. This is because the different contexts in which national and international judges operate exposes them to different socio-political pressures-such as a concern about the legitimacy of the institution-that can influence the way in which a potentially contentious issue like jus cogens identification is approached. Moreover, in contrast to national bodies, international (quasi-) judicial bodies have demonstrated a willingness to identify jus cogens status when the issue has little direct bearing on the case.
5 This suggests that international judges could be more interested in the jus cogens concept than domestic judges, and thereby perhaps more likely to offer reasoning that can help with its development.
It is first important to consider the establishment of the jus cogens concept in international law. This is an opportunity to highlight the present condition of doctrine on jus cogens identification, but consideration of the traditional positions taken by states on the nature of jus cogens also provides a useful reference point for the analysis of the positions taken by scholars and international courts in subsequent sections.
i. the establishment of the jus cogens concept in international law
The establishment of the concept of jus cogens norms (peremptory norms) in international law occurred through the 1969 Vienna Convention on the Law of Treaties (VCLT). Article 53 of the VCLT specifies that ''[a] treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law''.
The clearest indication of how jus cogens norms are to be identified is found in the (now famous) clause of Article 53 of the VCLT, ''accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted''. This suggests some role for indicators of acceptance from states in the emergence of a norm of jus cogens. 6 However, Article 53 is far from specific on the explanation for jus cogens norms or on the method to be adopted in determining whether or not a norm has this status. The ''acceptance'' and ''recognition'' could be read as a reference to one of the established sources of international law listed in Article 38(1) ICJ statute.
7 Yet the language of the ''international community of States as a whole'' is not traditionally associated with the formation of treaty law, customary law, or the general principles of law. Moreover, it is possible for Article 53 to be read as offering an indication of only how jus cogens norms are to be identified for the purpose of the VCLT, leaving open how jus cogens norms are to be identified as a general matter.
8
The willingness of states at the Vienna Conference to agree to Article 53, 9 in spite of a lack of clarity on how jus cogens norms are to be identified, is made more understandable by the inclusion of Article 66 VCLT. 10 Article 66 specifies that ''any one of the parties to a dispute concerning the application or the interpretation of article 53 or 64 may, by a written application, submit it to the International Court of Justice for a decision unless the parties by common consent agree to submit the dispute to arbitration''. To date, this facility has not been used, but as well as a safeguard against misuse 11 it can be read as representing the hopes of the participating states at Vienna that international courts might be able to provide insights on the way in which jus cogens status is to be afforded. In this respect, Article 66 has similarities with a suggestion from the International Law Commission (ILC) in its commentary on a draft of the convention. The ILC suggested that in the absence of agreement on key aspects of the concept, ''the prudent course seems to be to y leave the full content of this rule to be worked out in State practice and in the jurisprudence of international tribunals''.
12
Since Vienna 1969, states have helped to further confirm the existence of the peremptory norm concept in a number of ways. The 1986 Vienna Conference included a renewal of support for Article 53 of the VCLT 1969, through adoption of
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The existence of jus cogens has also been endorsed by certain states in debates surrounding the negotiation of other treaties, such as the Third United Nations Conference on the Law of the Sea. 14 States have also been willing to raise the jus cogens status of a norm as a relevant factor in submissions to international courts.
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However, this does not entail that states have become more forthcoming in the explanation for jus cogens norms, or how they are to be identified, than they were in the debates in Vienna leading to the adoption of Article 53. 16 Consider, for example, the Netherlands submission to the ICJ in relation to the recent Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo Advisory Opinion (2010). The Netherlands submitted that ''the obligation to respect and promote the right to self-determination as well as the obligation to refrain from any forcible action which deprives peoples of this right is an obligation arising under a peremptory norm of general international law''.
17 The explanation as to why the self-determination norm has this status is centred on quotes from the ICJ and reference to a quote from the ILC, 18 none of which provide a clear explanation as to why self-determination should be accepted as a norm of jus cogens. It is, though, the reliance on the position of scholars and judges that is most noteworthy for present purposes. The willingness of states to endorse but not to explain the jus cogens concept places an onus on the subsidiary sources of international law, scholars, and judges, to help make the concept workable.
ii. the current position
Since the Vienna Conference of 1969, there has been extensive scholarly debate on the nature of jus cogens norms. This debate has focused on three justificatory theories: natural law, public order theory, and customary international law.
19 It is possible to find comments from states participating at Vienna 20 -as well as in the
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See Hannikainen, supra note 6 at 18628.
14.
See Danilenko, supra note 7 at 58. debates at the ILC that preceded the Vienna Conference 21 -that can support each of these explanations. This can help to explain the attraction of these justificatory theories to scholars.
22 Another part of the explanation for the interest of scholars is that none of the three main justificatory theories provides a self-evidently coherent account for jus cogens status or the process for determining whether or not a norm has the status.
Attempting to harness natural law, a strand of moral philosophy, as a framework for according jus cogens status to legal norms comes with a number of difficulties. Not least, a natural law theory would need to be chosen or formulated.
23 And natural law theories are centred on the identification of certain fixed natural law values, including those related to innate human needs, whereas the number and nature of jus cogens norms is assumed to develop in accordance with the changing nature of the international community.
24 The public order theory proposes that exalted normative status should be derived through reference to the common values of the international community. Its utilization is supported through reference to a practice found in domestic legal orders whereby limits are set to contractual freedom on the basis of societal values.
25
Yet domestic legal orders include courts that have been entrusted to identify these values. At the international level there is no court that has clearly been entrusted with this role.
26 And uncertainty surrounds how these values should be identified, including how the concept of international community should be defined. 27 The customary international law basis might be more appealing to scholars of international law, not least because of its familiarity. Still, it also has difficulties. Jus cogens norms are supposed to be binding on all states. Yet customary international law permits persistent objectors to remain unbound. 28 And there is also a question about the feasibility of finding state practice to support the claim that a norm has jus cogens status on the basis of custom. Most purported jus cogens norms are about abstention from a
21.
See 29 This leads to an absence of clearly meaningful state practice, which can make it difficult to establish that the rule exists at the level of ordinary custom. To find that it also has jus cogens status on the basis of custom could be a step too far for the traditional conception of custom, as it requires engagement with another abstention, abstention from creating a treaty to undertake the prohibited act.
30
The high level of attention that scholars have given to the jus cogens concept since Vienna is a reason to be hopeful that greater clarity on the doctrine of identificationboth justification and method-will now have emerged. Such expectation is reinforced by the increased willingness of previously reluctant international courts to identify jus cogens norms. However, reference to a passage from the ICJ in the recent Belgium v. Senegal case (2012) can help to focus a more accurate picture:
99. In the Court's opinion, the prohibition of torture is part of customary international law and it has become a peremptory norm (jus cogens). With this passage, the ICJ is more forthcoming than it has previously been on the source and method for jus cogens identification. The Court appears to indicate that the justification for jus cogens status is found in customary international law.
31 However, the Court is not precise on this source point, there is no clear attempt to distinguish the evidence necessary to make the case for the prohibition on torture to be treated as an ordinary norm of customary international law from that which is necessary to make the case for peremptory status. A review of the individual opinions of the judges might be hoped to provide guidance on the jus cogens identification process at the ICJ. 
32
This underpins why Cançado Trindade expands at length on the importance of the concept and the way in which it has developed, and also includes pronouncements on the legal justification for jus cogens norms, such as: ''[i]dentified with general principles of law enshrining common and superior values shared by the international community as a whole, jus cogens ascribes an ethical content to the new jus gentium, the International Law for humankind. '' 33 This approach has similarities to one of the explanations that Verdross set out for jus cogens norms in an oft-cited paper from
1937
. 34 Yet, as Cançado Trindade's position does not find support in the opinions of the other judges (indeed, some judges were not in favour of the inclusion of the reference to jus cogens), 35 it is difficult to be convinced that this was what the Court meant at paragraph 99.
If the approach of the ICJ in Belgium v. Senegal is taken as an indicator of the present condition of international legal doctrine, it is apparent that after over forty years of scholarly and judicial attention, the source and method question for jus cogens identification has hardly progressed. This point is undergirded by the contradictions in the recent summaries that scholars have provided as to which school of thought on the nature of jus cogens is most dominant in the literature. 
38
It is possible to foresee a number of factors that have hindered progress in the doctrine on jus cogens identification. In particular, there is the complexity of the issues raised and the continued absence of useful guidance from states. It is, though, also reasonable to contemplate that there could be something in the nature of the scholarly debate and/or the judicial approach that means that these efforts have not been as productive as might have been expected. One important consideration in this respect could be interaction. Part III draws attention to the role of interaction between scholars and courts in the development of international law. If scholars and judges are not interacting on the topic of jus cogens identification or are not doing so in a productive manner, this could help to explain why greater doctrinal clarity has not yet been realized.
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iii. the interaction of scholars and judges
Two recent works on the nature of international law have both highlighted the importance of interaction amongst relevant actors for the viability of international law. Brunnée and Toope's ''interactional account'' has emphasized how the legitimacy of international law, and hence its compliance pull, ''is built through broad participation [of social actors] in the construction and maintenance of legal regimes''. 39 While Johnstone's work on the role of deliberation in international law has highlighted the significance for the creation of and compliance with international law of a series of concentric circles of interpretive communities (linked by a common means of thinking about norms), 40 which give meaning to norms through arguing about each other's interpretations of the norm in a deliberative process leading to a shared understanding.
41 Both of the noted accounts draw attention to the importance of actors operating in different contexts sharing ideas and insights on disputed topics as a mechanism for reaching new shared understandings. Both accounts also have a role for the work of scholars and judges, but this is as part of a much broader set of actors that interact in a host of diverse, formal, and informal ways.
The particularities of the way in which scholars and international judges communicate in the development of international law are not given much attention in the two noted studies. This is understandable in the light of the reach of these studies beyond matters of legal development, to considerations of law creation and compliance. However, when the interest is specifically in the development of international law, one might contemplate separating scholars and international courts from other relevant actors; such as international civil servants, that are also included in Johnstone's second community circle on the basis of having expertise on international law.
42 This is not just because scholars and judges are explicitly identified as subsidiary sources in the ICJ statute (to be clear, this does not entail that they make the law, rather ''they are documentary 'sources' indicating where the Court can find evidence of the existence of the rules it is bound to apply'').
43 It is also because scholars and judges tend to offer more detailed and more publicized reasoning, which can facilitate a more substantial, problem-solving orientated discourse.
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Johnstone, ibid., at 41-3, depicts three communities, the inner circle of government officials, the broader circle of those with expertise in international law, and the outermost circle of civil society. To date, there has been little study of the nature of scholarly and judicial interaction and its influence on international law-making. 44 There is, though, a growing interest in interaction between international judicial bodies, both as part of a general interest in theories of transjudicial communication, 45 and in relation to concerns about the fragmentation of international law.
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A prominent example of the latter is the recent edited volume by Fauchald and Nollkaemper. This study addressed formal interaction-''communication through citation, discussion, application, or rejection of decisions''
47
-between judicial bodies of both an international and domestic nature on a number of thematic issues. The study provided evidence that interaction occurs (albeit to varying degrees), and that it has helped judges, in some instances, to come to common understandings of the nature and meaning of a legal norm or concept.
48 Given that part of the concern about fragmentation has been generated through the multiplication of international tribunals, it is understandable that this more practice-orientated strand of work has focused on the interaction between judicial bodies.
49 However, it is arguable that in many of the areas covered in the Fauchald and Nollkaemper volume, interaction between scholars and judicial bodies has also contributed to the clarification of international law. Support for this position can be found through consideration of how the jus cogens status of a norm relates to a claim of state immunity. case from proceeding (9:8). The reasoning of the Court was criticized, in particular, for its reliance upon a distinction between civil and criminal actions to justify respect for immunity (the claim at stake was a civil one, and the suggestion was that while there might be state practice supporting removal of immunity in criminal cases, this was clearly not the case for civil claims), on the basis that it did not give enough attention to the nature of the jus cogens concept which (in the interest of logical clarity) called for a focus on the underlying act rather than the nature of the claim.
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Still, the struggle of a prominent international court to explain its decision in a fully convincing manner provided a basis and a motivation for scholars to consider alternative ways of reading the relationship between state immunity and jus cogens status. 54 The ensuing debate provided a reference point for subsequent judicial decisions at the domestic and international levels, which adopted various explanations.
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And these decisions, in turn, informed further scholarly consideration.
56 By the time the issue of jus cogens and state immunity was raised before the ICJ in the recent Germany v. Italy case, it was relatively easy to predict the outcome. 57 The ICJ relied upon a distinction between procedural norms (state immunity) and substantive norms (the jus cogens norms)-an approach which has come to be popular with certain scholars and other courts 58 -to explain why there was not a normative conflict that might justify overriding state immunity. Whether or not the Germany v. Italy Decision will represent the end of the debate remains to be seen, 59 but the willingness of judges and scholars to engage with and refine each other's views has clearly had a role in facilitating progress in the debate.
This overview of the development of international law on how the jus cogens status of a norm relates to state immunity stands as support for more attention to be given to the nature of the interactive process between scholars and judges as a general
53.
See matter, as a means of gaining insights on how its productive potential might be most usefully harnessed. But it also draws attention to the scope for a similar process to be occurring, or to have the potential to occur, in relation to the doctrine on jus cogens identification. In this respect, it should be noted that a comprehensive understanding of the way in which scholars and judges interact on jus cogens identification will not be achieved through simply focusing on citation patterns. In particular, this is because of the approach international judicial bodies take to the explanation of international law. The dominant evidence for contemporary international tribunals consists of ''treaties, the practice of states and of international organisations, and judicial precedents''. 60 International judicial bodies do on occasion cite scholarly work directly (albeit to varying degrees, and more freely in separate opinions than in main judgments), but they are unlikely to ever do so in a manner that reflects the full extent to which scholarly work has informed the thinking of the court.
61 This means that a complete idea of the level and nature of interaction on jus cogens identification will need to move beyond instances where scholars have been directly cited, to employ other research strategies, such as tracing connections between changes in reasoning and/or interviewing judges. Still, for present purposes, a useful indication of the extent and nature of interaction can be gained from identifying and examining those instances where there has been direct citation of judicial outputs in scholarly work and scholarly work in judicial outputs.
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It is to this issue that attention is now turned.
iv. interaction on jus cogens identification
Given that the cases noted above in relation to the effects of jus cogens status on immunity have involved identification of jus cogens norms, one might expect to see a similar interactive process unfolding on the doctrine on jus cogens identification (both justificatory theory and method). This view is supported by the recent general upturn in the willingness of international courts to identify jus cogens norms.
Although scholars have been frequent identifiers of jus cogens norms ever since, but also in some instances before, the Vienna Conference of 1969, 63 international courts have been slower to demonstrate a willingness to afford a norm jus cogens status. One reason for this must be the narrow way in which the VCLT identified a role for peremptory norms in international law. By identifying only that ''[a] treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law'', the VCLT limits the situations in which there will be a clear onus on a court to pass comment on whether or not a norm has jus cogens status. That there has been an absence of such
60.
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The main interest is in the plenary judgment of a court, as this is most likely to attract the attention of scholars. However, reference is also made to separate opinions of judges, as these are often more open on sources consulted and thereby offer a useful means of gaining insight into the thinking and resources that have underpinned the main judgment.
63.
See e.g. Verdross, supra note 34.
instances is understandable from the fact that it is a struggle to find examples of treaties that might be seen as in conflict with a potential jus cogens norm, 64 as states do not tend to make such treaties.
65 Consequently, when submissions that a norm has jus cogens status have been made to a court, it has been possible for this point to be overlooked.
66 Still, it is noticeable that international courts are, to varying degrees, increasingly willing to seize opportunities to make reference to the jus cogens status of a norm.
In the recent case-law of the Inter-American Court for Human Rights (IACtHR), for instance, jus cogens status has been accorded to the prohibition of torture; the prohibition of cruel, inhuman, or degrading treatment; the principle of equality before the law, equal protection before the law, and non-discrimination; the prohibition of a pattern of extralegal executions fostered or tolerated by the state; the prohibition to commit crimes against humanity; access to justice; the prohibition of the forced disappearance of persons and the corresponding obligation to investigate and punish those responsible.
67 The IACtHR is the most striking example of this trend for jus cogens identification, but it is also important to draw attention to the apparent change in attitude at the ICJ.
The ICJ has traditionally been thought of as deliberately avoiding any engagement with the jus cogens concept.
68 This perception is supported by the Court's refusal to mention jus cogens even in cases where it could be seen as particularly pertinent, such as the Arrest Warrant case, which concerned issues of immunity and international crimes. Yet more recently the ICJ has become more willing to identify jus cogens, a point exemplified by the willingness of the Court to clarify, retroactively, that the rules at stake in the Arrest Warrant case ''undoubtedly possess the character of jus cogens''.
69 Has the increased willingness of international courts to identify jus cogens Italy, the ICJ assumed only for the purposes of analysis of the relationship between jus cogens norms and state immunity ''that the rules of the law of armed conflict which prohibit the murder of civilians in occupied territory, the deportation of civilian inhabitants to slave labour and the deportation of prisoners of war to slave labour are rules of jus cogens'', para. 93, it did dismiss the scope for ''a rule requiring the payment of full compensation norms been accompanied by an interactive discourse with scholars that also identify jus cogens norms?
In this respect, it should be stressed that it is possible to find evidence of interaction. In particular, scholars cite judicial decisions in which a norm has been afforded jus cogens status to support a claim that a norm has jus cogens status.
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Courts appear more reticent to rely directly on a scholar in support of a position on the status of a norm. Instead, they prefer, where a citation in support of a norm's jus cogens status is proffered, 71 to refer to another judicial decision. 72 Still, it is noticeable that the norms that have been identified by the widest range of international courts as jus cogens-the prohibitions on genocide, torture, and crimes against humanity-are also amongst those most commonly identified by scholars. Moreover, separate opinions of judges who sit on courts that have identified jus cogens norms do, on occasion, include direct reference to a scholar in support of a claim that a norm has jus cogens status.
73 As such, there is a basis upon which to claim that scholars and international judges interact in the process of jus cogens identification.
However, it is difficult to find evidence in published materials that there is generally anything more than low-level interaction. That is, it is difficult to find evidence that either side is moving beyond simple repetition of the claim that a norm has jus cogens status to scrutinize the reasoning that underpins the claim.
74 This has implications for the persuasiveness of the claim being made, as one is left wondering about how carefully the original claim has been considered before being accepted as authoritative. But the apparent lack of deeper interaction also has implications for the development of doctrine. In particular, it means that the challenging questions that persist about justificatory theory and the method for identifying jus cogens norms have not benefited from the cross-context sharing of ideas and insights, which has been identified in Part III as an important part of the process for the clarification and development of international law. This raises the question of why there has not been deeper interaction. This is the focus of Part V.
v. explaining the practice of interaction
In thinking about why there has not been deeper interaction, it is important to note the main finding of Petersen's study on why certain decisions of the ICJ come to have greater influence in the scholarly discourse than others. Petersen has argued that it is the substantive outcome that matters-the endorsement of an ethically appealing concept, for instance-rather than the depth and quality of the underlying legal reasoning. 75 This argument can help to explain why a scholar might be willing to cite a judicial identification of jus cogens status even if it has not been reasoned, as a basis for furthering an argument that is ethically appealing. But it should not be read as suggesting that scholars will necessarily overlook judicial reasoning in a situation where it has been provided. In terms of the motivation of both scholars and judges to engage with each other's reasoning, important insights can be gained from the general literature on norm development.
In particular, it has been contended that disputes are a key prompt for the argumentative discourse that can lead to normative change.
76 Interested actors take sides and attempt to persuade others that their interpretation of the relevant aspect of the normative framework is the most persuasive. Accordingly, it is significant that there has been a general absence of disputes before international judicial bodies that have centred on the question of whether or not a norm has jus cogens status. This means that there has not been a clear focal point that could provide an impetus for deeper interaction on issues of jus cogens identification. This might account for a difference in the intensity of the debate in comparison to that on immunity and jus cogens noted above, which was central to a number of international judicial disputes. However, scholars and judges have hardly been waiting for a dispute of the type envisaged in Article 66 VCLT to emerge as a cue to start identifying jus cogens norms. Both groups have been engaged in identifying and thereby thinking about the nature of jus cogens identification, sometimes with considerable implications for a dispute (think of Al-Adsani). As such, it is difficult to see the lack of a dispute squarely centred on the identification of a jus cogens norms as a decisive factor in why there has not been deeper interaction.
These considerations point towards the possibility that it is the nature of the information that is provided by both scholars and judges when identifying jus cogens norms that is holding back a potentially more productive discourse. The rest of this section addresses the nature of the information that is provided. 
A. Scholarly Output
It is important to note that international legal scholars do not always explain why they take the view that a particular norm has jus cogens status. As Conklin has noted, ''[m]ore often than not, jurists are satisfied with a list of norms which are continually repeated as peremptory in international law rhetoric: the right to state self-determination and the prohibitions against the use of force, torture, enslavement, mass internal displacement, and mass disappearances.'' 77 This trend for the positing of jus cogens status is understandable, not least because it is often a point made in passing, without an intention to educate on the source of peremptory norms or the method for identification. Indeed, it potentially has some merit, as a comparison of the different norms that have been posited as having jus cogens status can help to develop an idea of the strength of a claim that a particular norm has this status.
78 Still, the absence of reasoning means that this sort of scholarly approach offers little assistance to judges who are interested in explaining the process of jus cogens identification.
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In contrast, one might expect the main debate on the nature of jus cogens norms, given the extent of this literature, to include guidance that could be useful for judges interested in reasoning jus cogens identification. A review of this literature reveals a strong focus on the exploration of the legal consequences of jus cogens status. 80 In terms of the doctrine on identification, there are few different types of work. There are studies with a strong emphasis on charting the favoured position of particular scholars and states on justificatory theory.
81 There is also work that has sought to substantiate and promote one of the three main justificatory theories.
82 Further, there is a small category of scholars who have put forward new ways of thinking about jus cogens norms.
83 What is striking in relation to the body of literature as a whole is the general absence of detailed exploration of the methodological process that should be undertaken to determine whether or not a norm has jus cogens status. 
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In this respect, it should be noted that work that includes a specific focus on the method for identification often goes little beyond a collection of broad directives, for instance, Levan ALEXIDZE, ''The Nature of Jus Cogens'' 172 Recueil des Cours (1981-III) 227270 at 261; but it should also be Consider, for instance, some recent work on the nature of the international community that the VCLT implicates in the generation of jus cogens status. Drawing on the work of MacIntyre, Retter has argued that community should be understood as a co-operative practice that generates common goods that provide the basis for peremptory norms.
85 Drawing on the work of Hegel, Conklin has argued that ''the international community is nested in the social-cultural assumptions of an ethos. Such an ethos is analytically and experientially prior to a state's consent or a rational justification to approaches to a community. Peremptory norms are situated in just such an ethos.'' 86 Both arguments have important implications for how jus cogens identification should be approached. For Retter, the focus should be on determining the common good, 87 for Conklin the issue would seem to be about delimiting the social ethos. Yet neither scholar gives particular attention to what their favoured rendering of community would actually entail for an actor who seeks to determine whether or not a norm has jus cogens status. This could reflect a perception that resolution of the debate about the meaning of community is necessarily prior to a consideration of method. Still, there is no fundamental reason why methodological aspects should not be added to inchoate justificatory theory.
88 Indeed, it could be advantageous for the development of justificatory theory.
Support for this view is found through reference to some examples where scholars pursuing traditional lines of enquiry have linked consideration of justificatory theory with implementation. In contemplating how a natural law theory for jus cogens identification would translate to a judicial context, O'Connell has found support for the view that extant natural law theories based on the innate nature of humankind are at risk of being deployed in an overly subjective manner in the judicial context. 89 This underpins why O'Connell has started to craft a new, community-based natural law theory, linked to a survey of state values to determine the key values of international community.
90
Similarly, in considering public order theory, Tomuschat endorses a deductive approach, but suggests that to avoid the risk of jus cogens status being imposed against the will of the international community, it should not be seen as totally based on deduction; there should be an evidentiary role for the regular customary law criteria.
91 Moreover, in contemplating how a customary law theory would work in practice, Simma and Alston 
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come to favour a general principles theory, where the evidentiary demands would be of a different nature, centred on identification of the views of states, and potentially more susceptible to implementation. 92 These three examples stand as support for more attention being given to method, as a means of gaining new insights and making progress in the explanation for jus cogens norms.
Still, the three noted examples do not provide a detailed account of the method to be undertaken for determining whether a norm has jus cogens status. Simma and Alston, for instance, highlight resolutions from the UN General Assembly as a potentially useful resource that could be utilized in the search for evidence of a belief on behalf of states that a norm has jus cogens status.
93 This is a useful idea, not least because the General Assembly is a forum in which all states are represented, and issues that touch upon mooted jus cogens norms are often debated. Yet without further elaboration it is susceptible to the challenge, raised by Gaja, that simple statements of a state should not be treated as sufficient to provide a basis for jus cogens status because it is not certain that in a concrete situation the state would act the same way.
94 If a court were to adopt a statement-based method as it stands, it would be required to address questions such as: What sort of terminology would support a view in favour of jus cogens status? What significance should be placed in the voting record on a resolution? What weight should be given to comments made in the preceding debate? What significance should be given to comments made by states in other venues? How significant is the time period over which a particular position is maintained?
In sum, a judicial body that turns to the literature for ideas in the process of jus cogens identification is essentially offered three options. One is to publicize only the outcome of the identification process, the 'just posit' approach. Another is to concentrate on an exposition of the favoured justificatory theory for the jus cogens status rather than the explanation for why a particular norm has the status. A third option is to adopt a justificatory theory and read the absence of attention to method in the scholarly literature as a prompt for a judicial body to work out the methodological details. It is to how international judicial bodies approach the issue and the information that they are providing in turn for scholars that attention is now turned.
B. Judicial Outputs
The most prominent approach to the identification of jus cogens norms that is found in judicial practice is to accord a norm the status without further explanation; to just posit that a norm has jus cogens status. One of the most high-profile examples is found in the decision of the then European Court of First Instance (CFI) in the Kadi case, in which the CFI found it had the authority to review the legality of the freezing of assets of individuals pursuant to the UN terrorist sanction regime only in respect
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Ibid., at 102; see also of jus cogens norms. In this case, the CFI posited that denial of aspects of the right to property (specifically, arbitrary deprivation of the right) and the right of access to a court would be contrary to jus cogens norms (although neither was infringed in this case), 95 but provided little indication as to the basis upon which this status had been identified.
96
It is possible to find examples of judicial bodies moving beyond the just posit approach to highlight aspects of justificatory theory. For instance, the IACtHR has explained ''that the principle of equality before the law, equal protection before the law and non-discrimination belongs to jus cogens, because the whole legal structure of national and international public order rests on it and it is a fundamental principle that permeates all laws''.
97 And the Inter-American Commission has explained, after identifying the right to life as a jus cogens norm, that ''[t]hese [jus cogens norms] are the rules that have been accepted, either explicitly in a treaty or tacitly by custom, as necessary to protect the public interest of the society of nations or to maintain levels of public morality recognized by them''.
98 These comments give some indication of the way in which the judges were thinking about the source of jus cogens. Yet the lack of precision and detail means that they can be read in different ways.
99 For instance, one might read the quote from the Inter-American Commission as an endorsement for a public order theory of jus cogens identification, 100 but the mention of treaty and custom might also be read to suggest that in fact it is these sources that underpin the view of the Commission.
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Ultimately, it is difficult to escape the view that international judicial bodies are not approaching the identification of jus cogens norms in a manner that helps to shed light on the nature of the process.
102 Keeping the reasoning as to the legal justification and method largely hidden from view entails that it is difficult to tell the manner and 
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extent to which courts have engaged with scholarly debate. It also means that there is little basis for scholars to engage with and to build on the work of judges. But it is not the case that scholars are providing a host of relevant ideas that are simply being overlooked by judges. As scholars who address jus cogens identification are mostly concerned with justificatory theory, their work can be of little assistance to judges interested in guidance on the steps to be taken to make a case that a norm has jus cogens status. If a more interactive discourse is to emerge, one that has the potential to give rise to new ideas and insights that could lead to developments in doctrine, both sets of actors will need to be more forthcoming with their reasoning on jus cogens identification. To develop a clearer idea of the prospects of a move to fuller reasoning on jus cogens identification from international judges, Part VI turns attention to how the jus cogens identification relates to the judicial context.
vi. the judicial context: a problem of legitimacy?
International courts have different subject areas, jurisdictions, powers, and workloads, which subject them to differing forms and intensities of sociopolitical pressures. Such variations help to explain why it is important to be cautious with generalizations about the operation of international courts as law-makers (in the sense of helping the law to develop through reasoned interpretations). 103 Even courts with similar subject areas and infrastructure can vary in terms of how progressive they are prepared to be in terms of positions taken, and how much reasoning they are prepared to provide to support the position.
104 This can help to explain the extent to which different international courts have employed different approaches in relation to the level of engagement with the jus cogens concept as a general matter. However, given the range of international courts that have been involved in jus cogens identification, one might still have expected there to have been greater variation in the approaches taken to the reasoning of jus cogens identification than has in fact been the case. The trend for a lack of reasoning across a range of international courts and types of case supports the idea that there could be a deeper factor of general relevance that influences the approach taken to jus cogens identification.
In this respect, one might contemplate whether international courts have come to share a view raised by Koskenniemi in a review of Meron's book Human Rights and Humanitarian Norms as Customary Law.
105 This is the idea that certain unwritten norms are of such importance that they should be accepted as legal on the basis of intuition, rather than only after satisfying a rigorous scientific method. A key reason why Koskenniemi identifies value in this idea is that however a method for determining unwritten international law is formulated, it will risk excluding certain vital norms on the basis that they do not in a sense fit the mould of the specified method.
106 However, the prospects of intuition being explicitly adopted by an international court as a basis for according ordinary customary status on a norm are seen by Koskenniemi to be slim. This is because the conception of reason and justice that would guide the intuition ''seem to be historically and contextually conditioned, so that imposing them on a nonconsenting state seems both political and unjustifiable as such''.
107 This point is even more compelling with regard to jus cogens norms, given the legal effects that can attach to the status. Yet, if international courts have not come to the view that intuition is sufficient to ground the jus cogens status of a norm, why have they not made more effort to distinguish their approach in practice?
The rest of this section addresses the idea that a concern for legitimacy might actually (in contradiction to what the noted comments of Koskenniemi might lead one to expect) be a significant part of the explanation for why international courts have not been more forthcoming on the explanation for affording a norm jus cogens status. The section concludes with consideration of the implications of this legitimacy perspective for the scholarly debate surrounding the nature of jus cogens norms.
A. Jus Cogens Identification and the Legitimacy of International Courts
As the workload of international courts and their impact on the discretion of states has increased, the legitimacy of international courts is increasingly being questioned.
108 One strand of critique is normative, in the sense that it asks: What gives an institution its authority? Another strand is social in its orientation, it asks: Why does the audience think that the institution has authority? There is scope for there to be overlap between the two strands, but what will be deemed to legitimize an institution from a social perspective will depend on the nature of the actors targeted and the context within which they operate. 109 In terms of understanding the scope for legitimacy to impact on jus cogens identification, it is the perceived legitimacy of the judges and hence a sociological understanding that is most significant.
110
Attempts to investigate the legitimacy of international courts from a social perspective remain limited.
111 Still, drawing on this fledgling body of work, and work focused on national courts, it is reasonable to assume that international judges are affected by a concern for the legitimacy of the court. 112 It is also possible to identify factors that are likely to influence the way that legitimacy will be perceived by one of the important audiences for an international court, the constituting states that help to sustain it through the provision of resources and utilization. These include considerations related to the source of the authority of international courts, the procedures that are followed, and outcomes that are produced.
113
Source legitimacy is about the explanation for the authority for the court.
114
Although it is increasingly queried, 115 the main explanation for the authority of an international court remains the consent of the states that have created it. On this basis, an international court will be more likely to be seen as legitimate if it operates within the terms of the mandate it has been given. Provided that an international court is mandated to apply international law, highlighting the consent of states as a basis for the legitimacy of the court does not preclude jus cogens identification. However, the importance of remaining within the mandate given by states could lead a court to be cautious with regard to how it approaches jus cogens identification. Although states are generally agreed on the existence of jus cogens norms, they are not agreed on the justification for the status, or which norms have the status. As such, in identifying that a norm has jus cogens status, a court is at risk of overstepping its mandate to impose a theory of jus cogens on the states. It is also at risk of overstepping its mandate to impose on states an elevated normative status for a norm, with consequent implications for the treaty-making freedom of the states in question. Similar concerns might be raised in relation to the identification of unwritten international law in general.
116 Still, the effects that attach to jus cogens status (such as that states are not able to contract out of adherence to jus cogens in their relations, whereas it is possible for a standard customary norm) mean that the allocation of jus cogens status can result in a more rigid curtailment of the discretion of states. This, in turn, can mean that jus cogens identification is more likely to gain the attention of the broader audience of states whose perception of legitimacy matters for the court.
Procedural legitimacy is about how the work of the court is undertaken. It is often measured in terms of fairness vis-à -vis how the court deals with the parties before it. 117 To the extent that a court is perceived to unduly favour one of the parties, through allowing it special privileges in relation to the provision of expert evidence, for instance, its legitimacy is likely to reduce. 118 The simple fact that a court identifies a norm with jus cogens status is not likely to have an impact on how its fairness is perceived. Yet if it goes on to base the outcome of the case on the jus cogens status, there is a risk that the court will be perceived as identifying the status on the basis of a preference for one of the parties. This concern is applicable to some extent with regard to how the meaning of any law is determined during a case.
119 Still, the lack of clarity that surrounds the jus cogens concept means that a court can be perceived as having a greater discretion as to whether or not to invoke the concept than it does with other aspects of international law. This increases the likelihood that an instance when it is relied upon will be read as driven by a preference for one of the parties to a case.
Outcome legitimacy is about what follows from the work of a court. Although not the only function, 120 one important function of a court in international law is to settle the dispute before it. To the extent that a court is perceived to be fulfilling these functions, its legitimacy can be expected to increase.
121 The identification of jus cogens status need not hinder the settling of a dispute. But the uncertainty that surrounds the concept introduces the scope for a losing party to be more circumspect of a decision based on the jus cogens status of a norm than might be the case with other aspects of international law. This, in turn, might reduce the inclination of a party to abide by a ruling of the court, with consequent implications for the reputation of the court as a dispute settlement body.
How significant these considerations are likely to be in practice will depend upon a host of factors connected to the nature of the court in question that can influence the way the court operates and that remain under-researched, such as its positioning in relation to stakeholders, the identity of the judges, its functions, and history.
122
The main point for present purposes is that there are grounds to think that in many cases jus cogens identification has the potential to be problematic for the legitimacy of international courts in a number of ways, and that this can be expected to exert some influence on the approach the court takes.
B. Strategies for Preserving Legitimacy
It is the uncertainty surrounding the basis for affording jus cogens status, combined with the legal effects of the status, that underpin and link the legitimacy risks that arise in relation to jus cogens identification (and why the risks are arguably of greater significance than other elements of unwritten international law). On this basis, it is possible to envisage general strategies that courts might adopt to try and preserve legitimacy. One strategy would be to avoid jus cogens identification wherever possible (such as in cases where it is not raised directly by the parties as central to the case). Another strategy would be to identify only the norms that most readily appear in the literature as jus cogens (so a more cautious approach than simply going with intuition that a norm should have the status).
123 Making the assertion in line with common positions found in the literature would reduce the likelihood that the assertion would be seen as controversial, and thereby also help to avoid perceptions of imposition, lack of fairness, and a hindrance to dispute settlement.
124 This strategy could perhaps be most effective if it was used in combination with a strategy of not relying upon any of the mooted effects of the status for the determination of a case, 125 as relying on effects increases the likelihood that the approach taken will be scrutinized by the broader state audience. Neither of these two strategies bodes particularly well in terms of the credibility or the development of the concept of jus cogens. In this respect, a third strategy is potentially more promising. This is a reference to the potential of reasoning by the court to help reduce the potential risks of jus cogens identification. The provision of the details of the justification and method that has been implemented to determine that a norm has jus cogens status could be a means to aid the legitimacy of the court in a number of ways. In terms of concerns about law being imposed on states by courts beyond its mandate, the provision of reasoning could help to demonstrate the viability of the approach taken by the court (both with regard to the nature of the concept and the specific norm identified as jus cogens), with the potential that states would then be persuaded to recognize it as a plausible legal position.
126 In terms of procedural fairness, the provision of reasoning could help to demonstrate that the position taken was not simply the opinion of the court, but rather an objective assessment based on legal requirements.
127 It would allow the court to remain in accordance with the general principle for an adjudicator to maintain an image of neutrality, which requires a demonstration that the ''decision is the inevitable result of an exhaustive, inherently normative, deliberation''.
128 This could also be hoped to make it more likely that the decision passed would actually serve to settle the dispute, through reducing the scope for the losing party to be circumspect of the outcome.
123. See also Byers, supra note 24 at 222. 124. See also Stone-Sweet, supra note 112 at 15 (suggesting that a dispute resolver can help to preserve legitimacy by anticipating the disputants and the community's reaction to the decision, through attempting to adapt the process and content of a decision to be in line with what would be acceptable to both).
125. Debated effects of jus cogens status beyond the VCLT include those directly within a human rights regime (such as non-derogability, no reservation, and precedence over conflicting norms (human rights or otherwise)), as well as beyond (such as limits on the authority of the UN Security Council, direct limits on national legislative authority, and an obligation on all states to ''cooperate to bring to an end through lawful means any serious breach'' (ILC Articles on State Responsibility)); see Cassese, supra note 4 at 160-3; Orakhelashvili, supra note 70; Vidmar, supra note 29 at 24. In the light of this line of thinking, it can appear strange that the practice of international courts includes a general lack of reasoning on jus cogens identification. Insight into why reasoning might have been avoided in spite of the potential for it to aid legitimacy can be gleaned from reference to the Domingues case at the InterAmerican Commission.
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The Domingues case represents one of the fullest discussions of jus cogens identification in any international judicial or quasi-judicial forum.
130 To make the case that the norm prohibiting the execution of children (with adulthood set at eighteen) had jus cogens status, the Commission went through a process of consideration of treaties, UN resolutions and standards, and domestic practice that were considered relevant to the issue at hand. The approach taken, flagging up developments in practice that supported the existence of the purported norm and explaining away apparent contradictions (such as reservations to relevant treaty provisions), could potentially support the existence of a rule of customary law. However, the analysis provided little indication as to how the key part of the test the Commission set out for jus cogens status-''evidence of recognition of the indelibility of the norm by the international community as a whole''-had been satisfied. One is thus left wondering about the exact basis upon which the Commission thought that this norm, as opposed to other norms of customary law, had come to have an elevated normative status. It is possible that the US, the respondent state, would still have objected to the presentation of the norm in question as jus cogens regardless of the approach taken to justification and method.
131 Yet, if the Commission had been less forthcoming with its reasoning, the problems with the method that was employed would have been less prominent; onlookers could at least have hoped that a reasonable method had been implemented.
The Domingues case brings into focus the difficult position that judicial bodies are in with regard to reasoning jus cogens identification. On the one hand, reasoning jus cogens identification has the potential to help maintain the legitimacy of a judicial body. In particular, it has the potential to help bring states around to the court's way of thinking on the nature of the jus cogens concept and the norms that have status. On the other hand, if the judicial body is not able to offer a convincing account of the process it has undertaken, the attempt at reasoning can serve to draw attention to flaws in its process that might otherwise have been overlooked and thereby actually be more detrimental for legitimacy. The general absence of reasoning on jus cogens identification in international case-law is support for the view that international courts presently take the view that they do not yet have the tools to offer an account of jus cogens identification that will be to the advantage of the legitimacy of the court. Instead, courts can appear to be adopting other strategies for reducing the risk for their legitimacy of jus cogens identification. These include an apparent preference for referring to jus cogens status in relation to norms that are often cited as such in the literature (e.g. ICJ, prohibition of genocide, torture, crimes against humanity), and a general absence of invocation or reliance upon the various mooted effects of jus cogens status to help determine a case (e.g. the ICJ approach to how jus cogens relates to immunity and reservations).
132 This line of thinking has implications in terms of the prospects of interaction between scholars and judges on the doctrine of jus cogens identification.
D. Implications for the Scholarly Debate
Interaction between scholars and judges has been identified in this paper as having the potential to lead to the cross-fertilization of insights and ideas that can help the debate on the doctrine of jus cogens identification to progress. However, it appears from contemplation of the judicial approach from a legitimacy perspective that the level of judicial engagement with the debate is not likely to increase until the scholarly debate makes advances of its own accord. That is, until the scholarly debate advances to a position that it is able to provide an approach to jus cogens identification that is deemed by international courts to be sufficiently coherent and workable so that it at least has the potential of convincing states that an objective process has been undertaken.
Given that reasoning is an opportunity for courts to convince states of the plausibility of the position taken, there is no reason to suggest that international courts that are concerned about legitimacy will necessarily wait on a definitive position to arise before commencing more reasoning on jus cogens identification. Still, it is realistic to suspect that, given the differences in the make-up and selfperceptions of courts, and the contexts within which they operate, 133 what will be deemed to suffice as a coherent and workable approach will likely vary amongst courts.
134 This can make it difficult to suggest general strategies that interested scholars might deploy to enhance the prospects of judicial engagement with doctrine on jus cogens identification.
132. See also De Wet, supra note 96 at 7. 133. See also Fauchald and Nollkaemper, supra note 47 at 351. 134. Relevant factors could include the extent to which a court counts individuals amongst its main audience (so even if legitimacy is reduced from the perspective of states, it might still remain legitimate for individuals and thereby continue to be utilized); the nature of the audience of states (broader audience, more careful, as harder to predict reception); length of operation of the court (longer existence, able to build up more legitimacy); the powers of the court (e.g. just recommendatory, might see more value in including jus cogens in the decision to help strengthen the compliance pull); the level of entrenchment of the court (e.g. easily closed down, might lead court to be more cautious).
Nevertheless, one consideration that all courts should have in common, when determining whether or not they have a sufficiently coherent and workable approach to jus cogens identification, is an emphasis on the details of the method to be employed. That is, a concern to be able to show the steps that have been gone through to ascertain that a norm has jus cogens status, rather than an emphasis on the explanation of the theoretical underpinnings. This is because it is the method that will be most visible in the decision, and thereby most likely to be scrutinized.
135
Strikingly, this is opposite to the way in which the main debate on the nature of jus cogens norms is presently organized, where the emphasis is on the details of justificatory theory. More scholarly attention to the specific details of methods associated with the various justificatory theories can help courts to assess from the outset whether they will be able to offer a viable account of the identification process, and thereby go some way to improving the prospects of an interactive dialogue developing on the doctrine of jus cogens identification.
vii. conclusion
In spite of extensive scholarly attention and an increased willingness of courts to identify jus cogens norms, little progress has been made on the doctrine of jus cogens identification since the concept was established in international law through the Vienna Convention of 1969. Both the justification for the status, and the method for determining whether a norm has this status, remain inchoate. To help develop a clearer understanding of why more progress has not been made, this paper has addressed the topic of interaction between scholars and judges on the identification of jus cogens norms. This has included attention to why interaction between scholars is important in international law, the present condition of the practice of interaction, and assessment of its underpinnings.
It has been argued that interaction between scholars and judges is an important feature of norm development in international law. In particular, the different contexts within which they operate can lead to new insights that would perhaps not have arisen had a debate proceeded in only one setting. However, it has also been argued that, in spite of the increased willingness of judges to identify jus cogens norms, there has not been a corresponding increase in the sort of interaction with scholars that would be most useful for norm development, in the sense of reflection on and refinement of the reasoning that underpins a particular approach. A key reason for this absence of productive interplay has been argued to be the lack of reasoning in judicial decisions to support the identification of a particular norm as jus cogens.
To understand why courts have not generally offered more reasoning to support the identification of jus cogens status, the paper has considered how the identification of jus cogens status might affect the legitimacy of a court. This has highlighted that, because of the effects that attach to the status and the uncertainty surrounding the concept, jus cogens identification has the potential to be problematic in a number of ways. In particular, it has been suggested that it comes with the risk that it will be perceived as the courts imposing law on states; the courts favouring one of the parties; and the court not settling the dispute. The provision of reasoning by a court has been contended to represent a potentially useful strategy for a court that is interested in identifying jus cogens status, but that wants to reduce the risks for legitimacy, particularly because it holds the potential of convincing states of the prudence of the approach taken. Yet it has also been argued that this will be linked to the ability and capacity to produce a plausible account of the process undertaken. To the extent that it is not, then it can be more detrimental for legitimacy, as it risks drawing attention to the failings of a process. The present general lack of reasoning suggests that, overall, courts do not consider that they have the tools to produce a sufficiently coherent and workable account.
This line of argumentation has implications for how scholars and judges should approach matters related to jus cogens identification. In particular, it suggests that if a more productive dialogue is to be generated between scholars and judges, there is a need for courts to show a greater willingness to engage with doctrine on jus cogens identification. However, to facilitate a change in judicial policy, the scholarly focus should also turn to supplement consideration of the explanation for jus cogens norms with more attention to the details of the method that would follow from a particular justificatory position. This is because it is method rather than the details of justificatory theory that is likely to be most visible and most subject to scrutiny in a decision of a court, and thereby most likely to feature in the assessment of a court when determining whether or not it would be to its advantage to offer reasoning for jus cogens identification.
As a final point, it is important to highlight an act of the late Antonio Cassese in his capacity as President of the Special Tribunal for Lebanon. In an order assigning a matter-related to the release of evidentiary material requested by the applicant for the purpose of a libel case to be brought before domestic jurisdiction-to the trial judge, Cassese identified the right of access to a court as a norm of jus cogens.
136 The normative status of the right was not central to the matter before the President, 137 but Cassese did not simply posit the jus cogens status. Instead, Cassese argued, on the basis of analogy with a perceived relaxation in the rules for the formation of customary humanitarian and human rights law, that the requirement of state practice should also be relaxed in the formation of peremptory status, with the emphasis instead placed on opinio juris through reference to ''international declarations, 137. As Cassese notes, supra note 4 at para. 35: ''Whether or not it is held that the international general norm on the right to justice has been elevated to the rank of jus cogens (with the consequence that States may not derogate from it either through treaties or national legislation), it is axiomatic that an international court such as the STL may not derogate from or fail to comply with such a general norm.'' treaties and statements''. One might query whether the reference to the human rights instruments and General Assembly Resolutions that Cassese makes is sufficient to establish the right of access to justice as a jus cogens norm. Still, the raising of the idea in a judicial forum that the emphasis in the identification process should be on opinio juris is in itself significant. It can be hoped that this will be a prompt for further scholarly attention of the details of such a method.
